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ACT:

Transfer of Property Act, 1882 (Act 1V) Sections 105,
108 read with s,/ 3(26) of the General auses Act-"
| mmovabl e Property” definition of, explained.

M nes Act, 1952, s. 2(i) read with d. (c) and (d) of
s. 3 of the Mnes a Mnerals (Regulation and Devel opnent)
Act, (No.67 of 1957), Scope of.

West Bengal Estates Acquisition Act, 1953, Section
6(1)(i), 27 and 28, scope of.

Words and Phrases "Any" "directly worked by hint' in s.
28 of the West Bengal Estates Acquisition Act, 1953, neaning
of-Interpretation of a document-Regard nust be had to the
subst ance and not the words or the form

HEADNOTE

The appellant idol, a juristic person, was exercising
the rights, through the Shebait, Mdhanta Srimti Dandi
Swam , of a Darpatnidar in the land in suit. By a | ease-deed
(Ex. A), dated July 10, 1941, the appellant grantedto the
respondents a |ease of the suit Iland for the purpose  of
rai sing and taking sand out of the land for-a period of nine
years ending on July 13, 1949. Subsequently, on April 27,
1950, the appellant made a simlar grant (Ex. I) for another
nine years expiring on April 13, 1959, but this grant was
called "licence". The respondents did not pay the licence
fee for the period 1362 (14-4-1955) to 1365 B.S/ The
appel | ant thereupon issued notice dated March 31, 1966,
termnating the ’'licence’ and then filed a suit No. 37 of
1960 for ejectnent of the respondent in the Court of the
Munsi ff, Chandernagore. The trial court having dismssed the
suit, the appellant filed a first appeal which was all owed.
In second appeal the Hi gh Court restored the decree of the
trial court.

In appeal by special leave to this Court, it was
cont ended on behal f of the appellant:

(a) The transaction evidenced by the docunent (Ex. 1)

dated April 277 1950 was a ’'license’ for taking away sand
and not a 'lease’ of imovable property. Therefore, the
appel lant-internediary will be considered to be in Khas

possession of the holding on the date of vesting (April 1,
1955) through the licensee and as such. entitled to retain




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 13

it under Section 6 of the Bengal Estates Acquisition Act.
1953;

(b) Section 28 of the Bengal Estates Acquisition Act,
1953 is not applicable because there was no 'mine’ in the
suit land, as defined in the Central Act 67 of 1957; the
sand deposits naturally exist on the surface and not bel ow
it and nere collection and renpval of the sand from the
surface did not constitute mining operations. therefore, it
could not be said that the suit |and was conprised in a mne
or appertained to a mne within the nmeaning of the said
Section 28;

(c) Bven if the land was a 'mne’ or appertained to a
mne, the mne was being worked by the appellant through a
i censee, and as such, was being

19
"directly worked” by the -appellant-intermediary within the
contenpl ati on of Section 28 of the Bengal Est at es

Acqui sition Act, and therefore, the | and woul d be deenmed to
have been | eased to the appell ant by the Governnent.

Rej ecting these contentions, and dism ssing the appeal
N

HELD: A. | n ascertai ni ng-whet her a docunent evidences a
"lease’ or a 'licence’, regard nmust be had to the substance
of the transaction and not nerely the words or the formin
which it is dressed. [26F]

The docurment (Ex. | the Agreenment), in the instant case
reveals the followi ng characteristics. ~which show that in
fact and substance, it is a ’'lease™ and not a 'licence’
[27E, 32(

(i) A right to "raise and "take out" and renove sand
"lying inside" the land in dispute was granted by the
plaintiff to the defendant. The words "raise” and "take out
sand" from "inside" the |and are wi de enough to include not
only the "right to carry out all the operations" necessary
for extracting sand, but al'so to take it away and
appropriate it. Construed in the context of the document as
a whol e, these words put it beyond doubt that right to carry
out "mning operations" [within the definitionin . (d) of
s. 3 of the Central Act 67 of 1957] for w nning sand 'and to
appropriate it, were granted. [27F- G

(ii) The rights were granted for a period of 9 years,
commencing from April 27. 1950. [27H]

(iii) These rights were granted for a "price" fixed on
yearly basis, irrespective of the quantity of sand
extracted. The "price" fixed is Rs. 66/--per ~annum This
consi deration is payable in the nmonth of Chaitra every year
In case of default, the First Party (grantee) shall not be
entitled "to raise the sand next year" and the Second Party
(grantor) shall have a right to recover the arrears of rent
together, with interest at 12%by bringing a suit against
the First Party. [28A-B]

(iv) "The Second Party wll be entitled to take Khas
possession of land" "at the end of the stipulated period.
This condition, (contained in paragraph 4 of Ex. 1) read
along with the other parts of the docunent necessarily
inplies that if the First Party continues to pay the
"price", as stipulated, (a) he shall be entitled to enter
into and remain in exclusive khas possession of the Iand for
the purpose of carrying out the mning operations for the
full stipulated period of 9 years and (b) the Second Party
(plaintiff) will not be entitled to retake khas possession
of the land and revoke the so-called "licence" before the
end of the said period of 9 years. [28B-D

The term "l ease" occurring in the definition of "mining
| ease"” given incl. (c) of s. 3 of the Mnes and Mnerals
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(Regul ati on and Devel opnent) Act is not used in the narrow
technical sense in which it is defined in s. 105 of the
Transfer of Property Act. A mining | ease nmay not
meticul ously and strictly satisfy in all cases, all the
characteristics of a "lease" as defined in the Transfer of
Property Act. Nevertheless, in the accepted | egal sense, it
has al ways been regarded as a lease in this country. [29E-G

In the instant case the transaction evidenced by Ex. |
not only falls within the definition of a mining | ease under
Act, 67 of 1957, but al so partakes of
20
all the essential characteristics of a "lease" defined in s.
105 of the Transfer of Property Act. [30-A-B]

Bal akri shna Pal v. Jagannath Marwari, |LR 59 Cal. 1314;
approved

Raj Kumar Thakur G rdhari Singh v. Megh Lal Pandey LR
44 1. A.  246; Gowan v. Christie, [1873] LR 2 HL (SC) 278;
di ffered.

The negative .definition of "imovable property" given
ins. 3, Para 1 of the Transfer of Property Act, 1882, is
not exhaustive: Therefore, applying the definition given in
s. 3(26) of the General Causes Act (X of 1897) to the
expression used in the Transfer of Property Act, except as
nodi fied by the definition in the first clause of s. 3 every
interest in immovable property or a benefit arising out of
land, will be 'imovable property’ for the purpose of s.
105, Transfer of Property Act. [30E-Q

Aright to carry on nining operations in land to
extract a specified mineral and to renove and appropriate
that mneral, is a right to enjoy imovable property wthin
the neaning of s. 105, nore  so, when it is coupled with a
right to be in its exclusive khas possession for a specified
period. The right to enjoy i movable property spoken of in
s. 105, neans the right to enjoy the property in the manner
in which that property can be enjoyed. If the subject nmatter
of the leaseis mneral land or a sand-mine, it can be
enjoyed and occupied by the lessee by working it as
indicated in s. 108 of the Transfer of Property Act which
regul ates the rights and liabilities, of |essors and l'essees
of imrovable property, [30GH, 31A]

Nageshwar Bux Roy v. Bengal Coal Conpany, [1930] LR 58
I A 29; applied.

H V. Low & Co. Ltd. v. Joyti Prasad Singh Deo, [ 1931]
ILR 59 Cal. 699; LR 58 |A 392. differed from

Comm ssioner of Income Tax, Bihar and Oissa v. Kumar
Kanakhaya Narain Singh, ILR (XX) Patna 13; approved.

The true character of the transaction evidenced by the

docunent (Ex. 1) being that of a ’'lease” 'and not a
"licence,” Section 6(1)(i) of the Wst Bengal Estates
Acqui sition Act, 1953 will not cover the appellant’s case

and give hima right to retain the land in dispute, even if
section 28 of that Act was out of the way. [32C-D.]

B. The definition of "mining operations"” and "mne", in
the Central Act 67 of 1957 are very wde. The expression
"winning of mneral" in the definition of "m ning operations
i s spaci ous enough to conprehend every activity by which the
mneral is extracted or obt ai ned from the earth,
irrespective of whether such activity is carried out on the
surface or in the bowels of the earth. Mnes and mnerals
need not al ways be sub-soil and there can be mnerals on the
surface of the earth. [24(G

B. Dass v. State of UWP. [1976] 3 S.CR 869,
reiterated

It is true that in the definition of "mne", the term
"excavation" in the ordinary dictionary sense neans "hol e",
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“hol | ow' or "cavity nade by digging out". But the word "any"
prefixed to "excavation"” in the context of the phrase "for
the purpose of searching for or obtaining mneral" gives it
a

21

much nore extensive connotation, so that every "excavation",
be it in the shape of an open cast cavity or a sub-terranean
tunnelling, will fall wthin the definition of 'mning
operations’. The essence of ’'mining operations’ is that it
must be an activity for winning a mineral, whether on the
surface or beneath the surface of the earth. [24H, 25A-B]

In tho instant case, the land in dispute has |arge
deposits of sand, which is a mnor mneral. The sand was
admttedly being excavated and renoved by the respondent
| essee. The land was, ~thus, at the date of vesting, "com
prised in or appertained to a 'mine wthin the nmeaning of
s. 28 of the Wst Bengal Estates Acquisition Act, 1953.
[ 25B-C]

C. The phrase "being directly worked by hinm in s. 28
of the West Bengal Estates Acquisition Act, 1953, will not
take in a case where the mine was being worked through a
| essee or licensee to whomthe right to conduct nining
operations and to take away the mineral had been granted by
the intermediary in consideration of receiving a periodic
rent, royalty or a/'like amount. [25E-F]

The word "directly" nmeans "in a direct way, wthout a
person or thing coming between", imrediately as directly
responsi ble. The use of the expression "directly" in the
context of the word "worked", followed by the words "by hinf
unm st akably shows that the legislative intent was to all ow
only those internediaries to retain |land conprised in or
appertaining to a mine, as |lessees under the State, who
i medi ately before the date of vesting, were working the
m ne under their imrediate control, managemnent and
supervi sion. [25C E]

Section 28 of the Wst Bengal Estates Acquisition Act,
1953 denies the right to retain the |and conprised in a mne
or appertaining to a mne, if, at the material date, it was
not being directly worked by the internediary but through a
licensee, or other agency to whom the right to  conduct
m ni ng operations had been granted by the internediary. In
that respect, the provisions of s.28 are contrary to those
of s. 6(1)(i), which give to an internmediary a right to
retain land held by himin khas for the purpose nmentioned
therein through a licensee. In this situation, according to
the legislative nandate in s. 27, the provisions of s. 6(1)
(i) nmust yield to those in s. 28. [26 B-(

Thus, even on the assunption that the respondent was at
the material date, holding the land in Khas through a
licensee and fulfilling all other conditions which entitled
himto retain under section 6 (1) (i), then also, the case
being in conflict with section 28, the latter section would
prevail over the former.

[ 26D & 32E]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Cvil Appeal No. 2218 of
1969.

Appeal by Special Leave fromthe Judgnent and Decree
dated 14-3-1969 of the Calcutta High Court in appeal from
Appel | ate Decree No 718 of 1962.

D. N. Mukherjee and N. R Chaudkary for the Appellant.

Purshottam Chatterjee, P. K Chatterjee and Rathin Das,
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for the Respondents.

The Judgrment of tho Court was delivered by

SARKARI A, J.-This appeal by special leave is directed
against a judgnent, dated March 14, 1969, of the Hi gh Court
at Calcutta
22

The appellant had the interest of a Darpatnidar in the
land in suit, neasuring 9 acres (27 bighas). The plaintiff
by a |ease-deed (Ex.A) dated July 10, 1941, granted to the
def endant -respondents a |ease of this land for the purpose
of raising and taking sand out of the land for a period of 9
years ending on July 13, 1949. In this |ease deed, the
property was described to be Patni Mhal. Under the terns of
this lease, the |lessee had an option of renewal for another
9 years. Subsequently on April 27, 1950, appellant nade a
simlar grant (Ex.l) for ~another 9 years expiring on Apri
13, 1959 but this grant was called a "licence"

The respondents did not pay the Ilicence fee for the
period from 1362 (14-4-1955) to 1365 B.S. The plaintiffs
t her eupon issued notice, dated March 31, 1966, term nating
the licence and then filed Suit No. 37 of 1960 for ejectnent
of the respondent in the Court of the Minsif, Second Court,
Chander nagor e.

The suit was resisted by the defendant-respondents,
inter alia, on the ground that the land had vested in the
State under the West' Bengal Estates Acquisition Act, 1953
(hereinafter referred to as the Acquisition Act); that they
were tenants, and not |icensees, under the plaintiff and
after the date of wvesting with-effect fromApril 14, 1955,
becanme direct tenants under the State in respect of suit
| and and were paying rent to the State.

The Trial Court dism ssed the suit hol ding:

(i) that the defendants were not |icensees, but
were tenants; and (ii) that the plaintiff was
not in khas possession on the date of the
vesting (April 14, 1955); so he could not
retain the | and under Section 6(1) (i) of the
Act In the result, the suit was dism ssed.

The first appellate Court reversed the decision of the
trial court and decreed the suit with the finding that the
grant being a licence, the plaintiff-internediary was
entitled to retain the holding under Section 6 (1) (i) of
the Act.

Al'lowi ng the Second Appeal by the defendants, the H gh
Court hel d:

(a) that if the |ease (Ex.A), being a |l ease for 9
years, was void under Section 107 of the
Transfer of Property Act, it would stil
operate as a | ease fromnonth to nonth;

(b) it was not a licence; and

(c) section 28 of the Act applied and, as the
plaintiff was not directly working the mne
in the land, he could not retain it.

23

Aggrieved, the plaintiff has come in appeal by specia
| eave to this Court.

The principal question that falls to be deternmined is:
whet her Section 6 or Section 28 of the Acquisition Act
governs the case ? The H gh Court has held that it is
Section 28, and not Section 6, which is applicable; while
the appellant contends that Section 6 is applicable by
virtue of which he is entitled to retain the hol di ng.

Section 6, so far as relevant for our purposes, is in
these terns:

"6. Rights of intermediary to retain certain
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ki nds-

(1) Notwi thstanding anyt hi ng cont ai ned in
Sections 4 and 5, an internediary shall
except in the cases nmentioned in the proviso
to sub-section (2) but subject to the other
provi sions of that sub-section, be entitled
to retain with effect from the date of
vesting;..............

(i) Were the internmediary is... an institution
establ i shed exclusively for a religious or a
charitabl e purpose, or both, or is a person
hol di ng under a trust or an endowrent or
other legal obligation exclusively for a
purpose which is charitable or religious or

bot h-1and held in khas by such .. institution
or person, ~not being a tenant, by |leave or
i cence of such.. institution or person."”

The contention of the | earned counsel for the appellant
is that since the “suit land was held by the appellant-
internediary in khas for a religious purpose through a
i censee-the defendant being a |licensee, and not a tenant-he
woul d be entitled to retain and hold this Iand fromthe date
of vesting by virtue  of clause (i) of sub-section (1) of
Section 6.

The other relevant provisions are in Chapter |1V of the
Acqui sition Act. They are as foll ows:

"Sec. 27. Provisions of Chapter 'V to override
other pro visions of the Act.-The provisions of this
Chapter shall ‘have effect ~notw thstanding anything to
the contrary el sewhere inthis Act."

"Sec. 28. Right of internediaries directly working
mnes.-So much of the land in a notified area held by
an internmediary imrediately before the date of vesting
(including sub-soil rights therein, but excluding
rights in hats and bazars not in the khas possession of
the intermediary and land conprising forests, if any)
as was conprised in or as appertained to any nmi'ne which
was being directly worked

24

by him imrediately before such date shall with effect from
such date be deemed to have been leased by the State
CGovernment to such .. internmediary. The terns and conditions
of such |lease shall be as agreed upon between himand the
State Governnent, or in default of agreenment as nmay  be
settled by the M nes Tribunal

Provided that all such terms and conditions shal
be consistent with the provisions of any Central Act
for the tinme being in force relating to the grant of
m ni ng | eases."

Section 2(j) of the Mnes Act, 1952, defines '"Mne’ to
nean "any excavation where any operation for the purpose of
searching for obtaining mneral has been or is being carried
on and includes.. "

"M nor Mnerals" as defined in clause (e) of Section 3
of the Mnes and M nerals (Regul ati on and Devel oprment) Act,
(No. 67 OF 1957) include "ordinary sand". C ause (c) of the
sane Section defines "mning | ease" as a "lease granted for
the purpose of undertaki ng mning operations, and includes a
sub-l ease granted for such purpose.” Cause (d) of the sane
Section defines "mning operations” to mean "any operations
undertaken for the purpose of wi nning any nminerals."

Before the Hi gh Court, it was common ground between the
parties that the land in dispute has a sub-soil deposit of
sand and the rights granted to the respondent, under the
docunent (Ex. |); styled as a 'licence’, were "to raise" and
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"take" away that deposit of sand. Before us, an attenpt was
nade to deviate from that stand by con tending that the
deposits of sand are on the surface in the shape of sand-
dunes and for renoving the sane no excavation or mining
operations are necessary.

The contention nmust be repelled. The definition of
"m ning operations” and "mne", noticed above, are very
wi de. The expression "winning of mneral" in the definition
of "mning operations’ is spacious enough to conprehend
every activity by which the mineral is extracted or obtained
fromthe wearth irrespective of whether such activity is
carried out on the surface or in the bowels of the earth. As
pointed out by this Court in B. Dass v. State of Utar
Pradesh(1), it is wong to assunme that nmines and mnerals
nmust al ways be sub-soil “and that there can be no mnerals on
the surface of the earth.

It is true that in the definition of "Mne", the term
"excavation", in the ordinary dictionary sense, neans
"hole", "hollow' or "cavity made by digging out”. But the
word "any" prefixed to "excavation"

(1) [1976] 3 S.C. R 869.

25
in the context of the phrase "for the purpose of searching
for or obtaining mneral” gives it a much nore extensive

connotation, so that every "excavation", be it in the shape
of an open-cast cavity or a subterranean tunnelling, wll
fall within the definition of "Mne'. Simlarly, it is not a
requi rement of the definition of 'mining operation that the
activity for wnning the mneral, must necessarily be an
under ground activity. The essence of 'm ning operations’ is
that it nust be an activity for winning a mneral, whether
on the surface or beneath the surface of earth. Thus
considered, the land ill dispute having 1arge deposits of
sand, which is a minor mnineral, was adnittedly ' being
excavated and renoved by the defendant, was at the date of
vesting "conprised in or appertained to a mne" within the
neani ng of Section 28.

Having seen that the landin disputeis a’'nmne in
whi ch " mining operations’ were being carried on, the further
guestion to be considered is, whether this nmine was "being
directly worked" by the appellant internmediary ? The word
"directly", according to Wbster’'s New Wrld Dictionary
neans "in a direct way, without a person or thing 1 com ng
bet ween"; "immediately: as directly responsible". The use of
the expression "directly" in the context of the word
"worked", follow ed by the words "by hinl, unmistakably
shows that the legislative intent was to allowonly those
internediaries to retain land conprised in or appertaining
toa mne, as |essees under the State, who inmmediately
before the date of vesting, were working the mne /under
their imediate control, managenent and supervision. Thus
construed, the phrase "being directly worked by hin in the
Section will not take in a case were the mne was being
wor ked through a lessee or licensee to whom the right to
conduct mining operations and to take away the m neral had
been granted by the internediary in consideration of
receiving a periodic rent, royalty or a like anount.

It was contended by the |earned counsel for the
appel lant, that this interpretation of the phrase "directly
wor ked by him', is inapplicable to an intermediary who is an
i dol because an idol, albeit a juristic person, has perforce
to work the mine through a | essee or |icensee.

The argument is ingenious but untenable. The idol held
the suit land conprised in the nine as an internediary, only
inthe juristic sense, but, in fact he was exercising his
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rights in the suit Iand, through his human representative,
the Shebait, Mhanta Srinmat Dandi Swani. The Shebait could
in that representative capacity, directly work the mne

hinsel f. But, instead of doing so, he, on April 27, 1950
granted the right of carrying on mining operations in the
land and taking away the mineral, on paynent of an annua
sum for a period of 9 years to

3-196SCl/ 79

26

the respondents. Thus, irrespective of whet her this

transaction or grant, dated April 27, 1950, was a | ease or a
license, the fact remains that imedi ately before the date
of vesting, the mne in the suit land, was not being
"directly worked " by the internediary wthin the con
tenpl ati on of Section 28.

The provisions of Section 6(1) (i) of the Acquisition
Act, extracted wearlier, give to an internediary a right to
retain land held by -himin khas for the purposes nentioned
therein, through a l'icensee. Section 28, as construed by us,
denies the right ' to retainthe |and conprised in a mne or
appertaining to a mne, it, at the material date, it was not
being directly worked by the, intermediary but through a
licensee, or other agency to whom the right to conduct
m ni ng operations had been granted by the internediary. In
that respect, the /provisions of Section 28 (in Chapter V)
are contrary to those of Section 6(1) (i). In this
situation, according to the |I|egislative mandate in Section
27, the provisions of Section 6(1) (i) nust yield to those in
Section 28.

Assum ng arguendo, that~ the plaintiff was at the
material tinme, holding the Jland in khas through a |icensee
and fulfilled all other <conditions which entitled him to
retain under Section 6(1) (i), then al'so, this case being in
conflict with Section 28, the latter Section woul d prevai
over the forner.

Inthis view of the matter, it 1is not, strictly
speaki ng, necessary to resolve the controversy as to whet her
the transaction (Ex. |) dated April 27, 1950, was a | ease or
alicense. But, as in the Courts below, and here also, a
good deal of argunment was addressed on this point, we
propose to go into the sane.

It is well-settled that in ascertaining the rea
character of a docunment, regard nust be had to the substance
of the transaction and not nerely the words or the formin
which it is dressed. The Agreenent (Ex. |), which is nanmed
as a licence, is to be construed in the light of this
cardi nal canon.

The Agreement (Ex. |) is not a very lengthy docunent.
The material part of this docunent may be extracted as
bel ow

"This deed of Agreenent is executed to the effect
foll owi ng: -

................ W the First Party, have been

carrying on the business of sand near Haripal Station

Sand was necessary for carrying on the said business

and the said sand Lying inside the |and described in

the schedul e below should be taken out and proposa
havi ng been nade to the second parties for the purpose
of busi ness, the second parties agreed to take
settlenent to the effect that we can take out

27

the sands of the said |ands and becone bound by the

agreenment on the following terms and conditions of

taking out the sand fromthe said | and only.
TERMS AND CONDI TI ONS
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28

1

The sand which is in the said |land belongs to the
own share of the First Party and shoul d be taken
out within the nonth of Chaitra from 1357 to 1365.
Save and except the raising of the said sand there
will be no right, title and interest in the |and
with the First Party. No right, title and interest
will accrue to the First Party in respect of the
| and.

The First Party for the purpose of raising sand,
will pay Rs. 66/- (Rupees sixty six) per annum as
the price of the said sand. |If the Governnent
fixes any new anpbunt of demand, then, save and
except this, they will take the said anbunt of Rs.
66/ - and/or the Second Party will not be entitled

to claim the sane. |If the amunt is not paid
within the nmonth of Chaitra every year, then the
parties will not be ~entitled to raise the sand

next year, ~and for realisation of the said anmount
of Rs. 66/-, Second Party can bring a suit against
the First Party, and wll get the arrears of
interest at the rate of 12%

At the end of the stipulated period, the Second

Party will ~take khas possession of the said |and;
and the licence of the First Party wll be
revoked. /.. "

(Enphasi s added)

From what has been extracted ~above, ~the follow ng
characteristics of the transaction are clear: F

(i) Aright to "raise" and "take out" and renove
sand "lying inside" the land in dispute was
granted by the plaintiff to the defendant.
The words "raise" and “take out sand" from
"inside" the Iland are w de enough to include
not only the "right” to carry out all the
operations" necessary for extracting sand,
but also to take it away and appropriate it.
Construed in the context of the document as a
whol e, these words put it beyond doubt that
rights to carry out m ni ng operations”
[wthin the definition in <clause (d) of
Section 3 of the Central Act 67 of 1957] for
winning sand and to appropriate it were
grant ed.

(ii) The rights were granted for a period of 9
years, commencing from April-27, 1950.

(iii)These rights were granted for a "price" fixed
on yearly basis, irrespective of the quantity
of sand extracted. The "price" fixed is Rs.
66/ - per annum This consideration is payable
Oin the nonth of Chaitra every year. In case
of default, the First Party (grantee) shal
not be entitled "to raise" the sand "next
year" and the Second Party (grantor) shall
have a right to recover the arrears of rent
together with interest at 12% by bringing a
suit against the First Party.

(iv) "The Second Party wll be entitled to take
khas possession of the |land" "at the end of
the stipulated period”. This condi tion
(contained in paragraph 4 of Ex.l) read al ong
with the other parts of the docunent,
necessarily inmplies that if the First Party
continues to pay the "price", as stipul ated,
(a) he shall be entitled to enter into and
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remain in exclusive khas possession of the
land for the purpose of carrying out the
m ning operations for the full stipulated
period of 9 years and (b) the Second Party
(plaintiff) will not be entitled to retake
khas possession of the land and revoke the
so-called "license" before the end of the
sai d period of 9 years.
It is contended on behalf of the appellant that,
according to Condition 2 of the Agreenment (extracted above),

"except the raising of the sand', no right, title and
interest in the land was given to the defendant. It s
submitted that in view of this express condition, the
transaction was only a 'licence . Relying on Paragraph 899

of Hal sbury’s Laws of ~England, 3rd Edition, Vol. 26, it is
mai ntai ned that, in any case, it is not a 'lease’ as defined
in Section 105 of = the Transfer of Property Act, but only a
contract to sell sand, the price being pay able in yearly
i nstal nent's. It is enphasi sed t hat the essentia

characteristic of a "lease" is that the subject is one which
i s occupied and enjoyed and the corpus of which does! not in
the nature of things and by reason of wuser disappear

Ref erence has also been nade to the dictumof the Judicia

Conmittee of the Privy Council in Raj Kumar Thakur G ridhar

Singh v. Megh Lal / Pandey(l), and the decision of the House
of Lords in Gowan v. Christie(2).

We are unable to accept these contentions.

Para 899 of Halsbury's Laws of = England (ibid) reads,
t hus:

"A lease may be granted of land or  any part
thereof, and since minerals are a part of the land it
follows that a
(1) L. R 44 |.A 246.

(2) [1873] L. R 2. H L. (Sc.) 278.
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| ease can be granted to the surface of the |land and the

A mnerals below, or of the surface alone, or of the

mnerals alone. It has been said that a contract for

the working and getting of mnerals alone though for

convenience called a mining lease, is not inreality a

Lease, at all in the sense in which one speaks of an

agricultural |ease, and that such a contract, properly

considered, is really a sale of a portion of 1 the |and
at a price payable by instalnents, that is, by way of
rent or royalty, spread over a nunber of years."

This statement of the lawin England, appears to be
founded on the observations of Cairns, L. J. .in Gowan v.
Christie (ibid) and Gozens Hardy, L.J. in Aldams Settled
Estate(1).

In Raj Kumar Thakur G ridhari Singh (ibid), Lord Shaw,
delivering the opinion of the Board, said that "it must be
born in mind also that the essential characteristic of a
lease is that the subject is one which is occupied and
enjoyed and the corpus of which does not in the nature of
things and by reason of the user disappear". Counsel for the

appel l ant  has adopted this very argument. But this
observation should not be torn out of the context. Lord Shaw
had further observed: "In order to cause the latter

speciality to arise, mnerals nust be expressly denom nated,
so as thus to permt of the idea of partial consunption of
the subject |eased". Thus, Lord Shaw had hi nsel f pointed out
that mnerals may be nmade a part of the subject-matter of a
| ease, and in such a case the |lease would pernit the idea of
the partial consunption of the subject-matter of the |ease.
It is inportant to bear in mnd that the term"| ease"
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occurring in the definition of "mning |ease" given in
Section 3(c) of Act 67 of 1957 does not appear to have been
used in the narrow technical sense in which it is defined in
Section 105 of the Transfer of Property Act. But, as rightly
pointed out by a Bench of the Calcutta High Court in Fala
Krishna Pal v. Jagannath Marwari(2), a settlenment of the
character of a mining |ease is everywhere in India regarded

as 'lease’. A nning |lease, therefore, may not neticul ously
and strictly satisfy in all cases, all The characteristics
of a ’'lease’ as defined in the Transfer of Property Act.
Neverthel ess, in the accepted |egal sense, it has always

been regarded as a lease in this country.

In Fala’s case (ibid) Mikerji, J., speaking for the
Bench, held that a coal mining settlement nmay be regarded as
satisfying the requirements of Section 105 and treated as a
| ease because under such H

(1) [1902] 2 Ch. 46 at page 56.

(2) 1. L. R 59 cal. 1314.
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settl enent sonme portion, however snall, of the surface has
to be wused for carrying on the mning operations and taking
the coal out.

Be that as it may, in the instant case, as shall be

presently di scussed, the transaction evidenced by Ex. |, not
only falls within/the definition of a "mning | ease" under
Act 67 of 1957, but also partakes of ~all. the essentia

characteristics of. a 'lease’ defined in Section 105 of the
Transfer of Property Act.

Section 105, Transfer of  Property Act, defines a
"l ease’ of imovabl e property as-

"a transfer of a right to enjoy such property,
nade for a a certain tinme, express orinplied, or in
perpetuity, in consideration “of a price ‘paid or
prom sed, or of noney, a share of crops, service or any
other thing of value, to be rendered periodically or on
speci fied occasions to the transferor by the
transferee, who accepts the transfer on such terns."

In the second paragraph of the Section, it is expressly
stated that the price so paid in_ consideration of the
transfer is called "the premum —and the -noney, share,

service, or other thing to be so rendered, is called the
rent."

The definition of 'inmovable property’ given in Section
3, Para | of that Act is in the negative, and is not

exhaustive. Therefore, the definition given.in Section 3(26)
of the General Causes Act (X of 1897) wll apply to the
expression used in this Act, except as nodified by the
definition in the first clause of Section 3. According to
the definition given in Section 3(26) of the General C auses

Act, "imovable property" shall include |and, benefits to
arise out O land, and things attached to the earth, or
permmanently fastened to anything attached to the earth". In

short, the expression 'imovable property’ conprehends al
that would be real property according to English Law and

possibly nmore. (See 1 |1.A 34). Thus, every interest _in
i movabl e property or a benefit arising out of land, will be
"immovabl e property’ for the purpose of Section 105,

Transfer of Property Act.

Aright to carry on mning operations in land to
extract a specified mneral and to renove and appropriate
that mineral, is a ’'right to enjoy imovable property’
within the neaning of Section 105; nore so, when-as in the
instant case-it is coupled with a right to be in its
excl usi ve khas possession for a specified period. The ’'right
to enjoy i movabl e property’ spoken of in Section 105, neans
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the right to enjoy the property in the nanner in which that
property can be enjoyed. If the subject-matter of the |ease
is mineral land or a sand-nine, as in the case

31

before us, it can only be enjoyed and occupi ed by the | essee
by working it, as indicated in Section 108, Transfer of
Property Act, which regulates the rights and liabilities of
| essors and | essees of inmovabl e property.

In the view we take, we are supported by the
observations of the Judicial Committee in Nageshwar Bux Roy
v. Bengal Coal Conpany(l). Delivering the opinion of the
Board, Lord Macm |l an said:

"I'n considering the character and effect of acts
of possession in the case of a mneral field, it is
necessary to bear in nind the nature of the subject and
the possession of which it is susceptible. Oning to the

i naccessibility of “mnerals in the earth, it is not
possible to take actual physical possession at once of
a whole mneral field: it can be occupied only by

extriacting the minerals and until the whole mnerals

are ex hausted the physical occupati on nmust necessarily

be partial."

In H V. Low & Co. Ltd. v. Jyoti Prasad Singh Deo(2),
the law, as laid down in Gowan’s case (ibid), was strongly
relied upon by the appellants, therein. Negativing this
contention, the Judicial Conmttee pointed out that the
rights and liabilities of |essor and lessee are defined in
Section 108 of the Transfer of ~Property ‘Act, and the
appellant h ad not shown that the respondent had failed, or
was not in a positionto performthe duties incunbent on a
| essor under Section 108 of the said Act.

The discussion wll not be conplete wthout noticing,
the decision of the Patna High Court in- Conm ssioner of
Income Tax, Bihar & Oissa v.  Kumar Kanakhaya 'Narain
Singh(3), which is ill point.~ In that case. after an
exhaustive survey of all the decisions on the subject,
(including some of those which have been cited before us) a
Ful | Bench consisting of three eninent Judges, held that
coal -mi ning settlenents whereby certain rights of entering
upon the land of the settlor, sinking shafts etc. and
Wi nning and taking away the coal are grant ed i'n
consi deration of receiving a salam and annual suns conputed
on the armount of coal raised and the amount of coke
manuf actured, subject always to a m ni mum annual sum which
was al ways payable irrespective of what coal was raised or
coke manufactured, were not "a sale of coal", but could be
regarded as ’'leases’ within the nmeaning of Section 105 read
with Section 108, Transfer of Property Act, or wth-

(1) [1930] L. R 58 1. A 29

(2) [1931] 1. L. R 59 Cal. 699; L. R 58 I. A 392.

(3) 1. L. R (XX) Patna 13.
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in the |l egal acceptance of the term"lease" in this country.
Thi s decision of the High Court was affirmed by the Judicial
Conmittee, and the appeal filed by Kunar Kanakhaya was
di smssed. (See L.R 70 |.A 180).

The ratio of the Patna case applies with greater force
to the facts of the case before us, because, herein, (a) the
annual fixed paynent had no relation, whatever, with the
guantity of sand extracted and appropriate(i, and, what is
nore inportant, (b) the defendant was given a right to enter
into and remain in khas possession of the mneral field for
the stipulated period of 9 years. The transaction (Ex. |),
though labelled as a licence, has all essential elenments of
a 'lease’ ever. under Section 105 of the Transfer for
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Property Act. In short, stripped of the formin which it is
draped, the Agreement (Ex. 1), in substance and in fact, is
a 'lease’ in the accepted | egal sense of the termand not a

"licence’ as defined in Section 52 of the Indian Easenents
Act. If this be the correct construction of the docunent,
and we think it is so it is doubtful whether Section 6(1)
(i) could cover the appellant’s case and give hima right to
retain the land in dispute eve if Section 28 was out of his
way .

In sum we may reiterate that even on the assunption
that the respondent was a licensee, the appellant will not
be entitled to retain the holding because he was not
directly working the mne imediately before the date of

vesting, and as such, will not be entitled to retain, due to
the overriding operation of Section 28.
For all the foregoing reasons, the appeal fails and is

dism ssed. In the circunstances of the case, however, there
will be no order as to costs.

V. D. K. Appeal dism ssed.
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